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246 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Boundaries. A Contribution to the Study of American International 
Law. By Hugo D. Barbagelata. Paris. 1911. 

[Translation.*] 

Until recent years no study of what may be called, strictly speaking, 
"American international law," had been attempted. The expression, it 
is true, was in use. But it was taken in quite a different sense from 
that which is at the present day given it. By it we understand, indeed, 
at the present time, among other subjects which need not occupy us here, 
the international problems and situations peculiar to the new continent. 1 

This study of American International Law, in the sense now given it, 
tends from day to day to draw greater attention to it. The monograph 
of Mr. Barbagelata on " Boundaries," written as a thesis for a diploma 
in the School of Political Science, is a proof of this. 

The subject chosen is a very interesting one: it has dominated, in 
fact, the entire foreign policy of all the states of the new world during 
the course of the nineteenth century. What rules have been observed in 
the delimitation of their boundaries? Have they merely had recourse to 
the ordinary rules of international law, or have they, on the contrary, 
sought for and followed a special rule, more in harmony with the princi- 
ples peculiar to America? Such is the question which the new world 
has had to solve. 

The states of Latin America, being all of them, with the exception 
of Brazil, former colonies of the same mother-country, and having pro- 
claimed their independence at about the same period, and at the same 
time having set themselves up as separate nations, the problem of the 
delimitation of their respective boundaries became a peculiarly delicate 
one. If the states of America on becoming independent broke off entirely 
their past relations with Spain, they nevertheless preserved the former 
administrative divisions. The latter, from having up to that time 
marked the several provinces of the colonial empire of Spain, thereafter 
■served to define the territory of the new states. This adaptation was 
brought about without conflict, and with the consent, if not expressed, 
at least tacit, of the states, except in certain boundary regions of Colom- 
bia, Ecuador and Peru. 

At the time of their independence, these states were in perfect accord 

* By Mr. Chas. G. Fenwick, of Washington, D. C. 

i See Alvarez, he Droit International Am6ricain, Paris, 1910, p. 10 and fol- 
lowing. 
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on the point of making their administrative divisions national boundaries, 
and they agreed whether expressly by treaty, or tacitly, to adopt in fact a 
rule of delimitation absolutely unknown to international law, but per- 
fectly logical and answering to the necessities of the situation. This rule 
is called the Uti Possidetis of 1810. 

This very simple rule has been at the same time the source of difficulties 
between the states, as is evident when we remember that the former 
administrative divisions were almost always lacking in definiteness. The 
result is that boundary questions may be classed among the most im- 
portant points of American international law. Let us see how Mr. 
Barbagelata regards these questions of uti possidetis. 

After a rapid examination of the cases in which the rule of uti possi- 
detis has not been applied, the author concludes that it is " a principle 
of little practical value, and embarrassing rather than useful in the solu- 
tion of the countless boundary questions which arise so frequently be- 
tween the various states of Latin America." [Page 3.] This opinion 
indicates, in our opinion, a confusion with regard to two very different 
matters. A distinction must be made, indeed, between the rule accord- 
ing to which the delimitation is made, and the more or less practical 
import which may be attributed to it. As regards the rule itself, there 
is no room for doubt. Diplomatic history goes to show that, with certain 
exceptions which do not destroy the rule, the rule of uti possidetis has, 
indeed, been the basis chosen for the carrying out of these delimitations. 
It is hardly in place here to enumerate the various cases in which the 
rule has been proclaimed or followed. On the contrary, it is important 
to note the cases in which the principle appears to have been abandoned, 
and these are precisely the cases which Mr. Barbagelata has made use of 
to support his position that the rule is indefinite. Thus the author cites 
m support of his assertion the agreement of confederation signed at the 
Congress of Lima in 1847, and in which, after having proclaimed the 
rule of uti possidetis as a principle of delimitation, Article 7 goes on to 
provide that 

in order to determine the said delimitations in cases where they are not fixed in 
a natural or definite way, they (the Confederate Republics) agree that when the 
case shall arise the governments of the republics concerned will appoint delegates 
who shall meet together, and after exploring as far as possible the territory in 
dispute, will determine the boundary lines of the two republics by taking the 
watersheds, channels of rivers and other natural lines. 

But this last restriction, far from being in our opinion a derogation 
from the rule, only goes to confirm it, for, as can be gathered from a 
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consideration of the act as a whole, the article in question only provides 
for those cases in which the rule of uti possidetis could not serve as a 
guide. Likewise the arguments which Mr. Barbagelata draws from the 
decrees of the Argentine Government of November 29, 1813, and of 
March 7 and September 10, 1814, are hardly conclusive, for these decrees 
have, in fact, changed or attempted to change the administrative division 
of certain states forming part of the United Provinces of Eio de la 
Plata. This does not in any way contravene the rule of uti possidetis 
since there was no question of applying it to provincial subdivisions, 
which became constitutional divisions after the independence of the states, 
but merely to the new states themselves. 

One other case is cited by Mr. Barbagelata. He adds, indeed, that 
on the occasion of the protocol of a conference in which the delegates of 
Ecuador and Colombia met in order to trace the delimitations of the 
respective boundaries of their countries, the delegates of Bucador pro- 
tested against the application to that delimitation of the rule of uti 
possidetis. This argument does not seem to have any greater weight 
than the preceding ones. It can not be claimed, indeed, that the isolated 
and individual opinion of a single delegate will suffice to overthrow a rule 
which has been applied in countless eases. 

To conclude, there is a last ease on which Mr. Barbagelata relies, but 
it does not seem to us any more conclusive than the other cases. It is 
the decision of the King of Spain on March 16, 1891, fixing the bounda- 
ries of Colombia and Venezuela. This decision, in fact, took care to 
announce that its sole object was to remove the obscurity in the Eoyal 
Decree of February 19, 1786, fixing those boundaries. No better proof 
can be had of the value of the rule of uti possidetis as an American basis 
of delimitation. 

Mr. Barbagelata claims, moreover, to find in the arbitral decisions 
which have been made with respect to the delimitation of the states of 
Central America a disregard for the rule of uti possidetis, but these are 
mere assertions which the author has not justified by citing the central 
point of the decisions in question. 

It remains for us to consider now whether this rule of uti possidetis, 
generally followed in fact, was really a practical one. 

Without doubt it was so at the period at which it was adopted, for the 
states had no need of any more precise delimitation, and this rule had, 
moreover, the advantage of harmonizing with the local sentiment which 
was formed in each administrative division. But it at the same time 
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gave rise to an inconvenience — the indefiniteness of the former admin- 
istrative divisions, an indefiniteness which was the occasion of many con- 
flicts in future times. The result is that at the present day it is scarcely 
admissible in the tracing of definite boundary lines, and a new rule is 
required for the solution of the boundary questions, which are still await- 
ing settlement. Arbitration has been recommended. This procedure is 
at the present day followed, but it must be recognized that more than 
once it has not worked to the full satisfaction of the parties who have 
had recourse to it. In order that it may work with success it is neces- 
sary that the arbiter take into consideration objective principles of real 
practical value. It seems to us in this connection that by taking 
account, in due proportion, of the popular will, of the geographic con- 
ditions of the territory, of the economic possibilities, and of the effective 
sovereignty exercised over them by the states, a rule will be obtained 
which will be at once in harmony with the demands of modern principles 
and with the necessities of the New World. 

The work of Mr. Barbagelata, which is an important contribution to 
the study of the question of boundaries, contains other subjects than the 
rule of uti possidetis which it would likewise be interesting to examine. 
The limits of this short review unfortunately prevent us delaying longer 
over it. A. Alvakez. 



British Bights at Sea under the Declaration of London. By F. E. Bray. 
London: P. S. King & Son. 1911. 99 pp. (One shilling.) 

This brochure presents in a sane and intelligent manner the effect of 
the Declaration of London upon British rights during peace and war. 

There were certain things the London Naval Conference did not 
accomplish, in one instance because the matter was not germane to the 
object of its convening, in others because no common agreement could 
be reached by the great naval Powers represented. 

The first matter was the abolition of the capture of private property 
at sea. This is a matter advocated officially by the United States, but it 
was not a question incorporated in the subject-matter of the Conference. 
It is not probable that it would have received favorable action by the 
Conference, as all action of the Conference which went towards the 
formation of the Declaration of London required unanimous consent. 
It is possible if the matter had been presented by the United States that 
this country would have been seconded by Italy, Germany, Austria- 



